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B> The”Enforcement Sectlon of the Massachusetts Secuntles Division of the Office of the
5 3

Secreigry of the Commonwealth (respectlvely “Enforcement Section” or “Dmsmn”) ﬁies tlus ,

Adm1mstrat1ve Complamt (“Complamt”) in order to commence an adjudtcatory proceedmg agamst

| the above-narned Respondent for violatmg the Massachusetts Uniform Secuntles Act, MGL.c. -

I IOA (“Act”) and relevant reguIatlons, 950 C MR. 10. 00 . seq (“Regulatlons”) The

Enforcement Section seeks an Order of the Division: 1) reqmnng Respondent to perrrianently

. cease and de81st frorn v1olat1ng the Act and Regulatlons 2) censunng Respondent 3) requlrmg '

' Respondent to pay an administrative fine i inan amount and upon such terms as the Dlrector or

' Heanng Officer may detennme, and 4) takmg such further action as may be deemed jUSt and -

appropriate by the Dlrector or-Hearing Officer for the protecnon of i mvestors.



1L SUMMARY
VUBS Securities LLC has been providing gifts and gratuities -to the advisers for certain
hedge funds, inclﬁding below market rent,' personal loans with below market interest rates, and
tickets td sporting events and other entertainment events. These gifis and gratuitiés have been
provided in order.to induce fhosé ad'.Jisers to increase or retain lucrative prime brokerage feeé
resulting from those hedge funds,

Other than hedge fund advisers, prime brokers are the primary third party service
providers to hedge funds. Prime brokers provide a suite of services essential to the successful
implementation of hedge funds’ individual objp‘ctiveé. Prime brokers geﬁer‘atc_ substéntiai
revenue frém those hedge fuﬁd élients in exchange for thesé services. UBS competes for prime
brokerage revenue in part by providing a range of benefits to the advisers of those hedge fund
~ clients to induce'tﬁe' advisers to bring Elll;ld keep the hedge fund busineés wi.th UBS. Among the
methods UBS used to influence or reward hedge fund advisers and their principals are: o

. Provision_of ofﬁcé space td hedge fund adVisers at rates that aré substantially below
market rate;
. o Freeaccess to infonnat_ion teéhnology personnel and other office personnel;
“e Introductions to potential new_client's- (that would increase management fees for the
adviser); |
¢ Low interest personal loans; and
.. Ti‘ckets to ép_orting events and other forms of enfertaipmept.
Unbeknownst to the pension fund.‘s? university eﬁdo@ments, charitable foundations, institutional
investors and individuals who invest in hedge funds, the rewards fér the hedge fund advisers

come with impiicit and sometimes explicit quid pro quos. UBS requires the hedge fund advisers
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to cause the hedge funds they manage to meet certain benchmarks of profitability for UBS or
ensure they do not use other prime Broker's.
UBS withdraws gifts and gratuities from hedge fund adyisefs when théy cio not diréct the
hedge funds they manage to generate sufﬁc.ient revenue for UBS. Members of the UBS Prime
‘Brokerage Group create quarterly “non-profitable client” reports and meet to discuss which
hedge funds are insufficiently profitable to UBS. These meetings are t6 discuss how to ensure
.they will generate additional revenue for UBS. In one instance, a hedgé fund adviser who réfu_sed
1o alter his trading stratégy to meet UBS’s demand for greater revenue was no longer welcome in
UBS office space.
These practices are standard operating proceduré within UBS Pri_me Services. Certain
_ employees are devoted to managing relationships with hedge fund Aadvise_l;s and cbordiﬁating the
benefits. When certain “top” hedge fund advisers request special b‘eﬁeﬁts, such as persor_lal'loa.ns’ 7
at below market rates, UBS goes out of its way to accommodate fhem. In one instance, the |
department ﬁthin UBS charged with prbviding loans to individﬁals had rejécfed the loans aﬁd
the UBS staff charged with ‘asses'sing c1;cdit risk éxpre.ssed serious reservations about them. UBS_
nevertheless circumvented its own policies and procedures and extended the loans to the
priﬁcipals of the adviser to the hedge fund. Even though the “out-of—bolicy” loan required the
approval of the Chairman and Chief Executive of the UBS Investment Bank, tha.t approval was
provided long after the. loan was extended. In fact, approval was granted just days before the l.oan'
was rep-aicI. Providing_ personal loans at below market rates are gifts 6r gfatuities.
UBS is required to track the provision of such gifts a,nd,gratuitieslto ensure that they do
_ not. violate rules regarding the provision of such inducements. Requiremeﬁts limiting gifts and -
gratuities exist (a) to make sure t_he fiduciary duty of advisers to act in th(_: best interests of their
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clients is not subveﬁed bylthe provision of gifts and gratuities, and (b} to make sure that a
benefit, earned by the client (in this case t_hc‘er hedge funds) is not improperly given to the agent |
makirig decis:iéns on behalf of the client. However, the Division’s investigation revealed thaf
UBS does not undertake proper supervision of the gifts and gratuities it provides to favorgd
hedge fund advisers nor does it maintain the required records to assess and determine whether its
_provision of gifts and gratuities exceeds the allowable levels. UES in its Code of Ethics states,
“[w]e do not provide... improper inducements in the course of our business dealings with
othc-ers..” UBS nevertheless provides these gifts and gratuities speéiﬁcally to induce advisers 10
'- hedge funds to commi.t the hedge fund assets they manage to prime brokeyage relationships with
" UBS. When e.lsked under oath about som-e'of the benefits they received from UBS, a number of
' the principals of hedge fund advisers either denied their existence br could not recall having
received fhem. |

UBS’s predecessor in the prime bquerage business, ABN Amro signed a Memorandum
of Undérstanding with the Maséachuseﬁs Securities Division in 2002, whereby it would ensure
-thaf all state regis-téred investment advisers that received discounted office space would disclose
it to their investors. UBS did not adhere to the terms of that Memorandum of Understanding, as _
the only state registered investment adviser that currently receives discountéd space from UBS
;:ioes not disclose the provision of that space to its investb'rs. |

The activities é.s des’cri-bcd above violate the r'egulation-s promulgated under applicable
rules regarding gifts and gratuities and thus constitute dishénest and unethical acts. These acts
were exacerbated by UBS’s failure to proﬁerly supervise its agents and violations of ‘relcrv-ant

rules relating to the retention of books and records.



111, JURISDICTION & AUTHORITY

The Massachusetts Securiﬁe‘s Division ris a division of the Ofﬁce of the Secretary of the
Commonwealth with jurisdiction over tﬁatters relating to securities, as provided for by
the Act. The Act authorizés the Division to regulate: 1) offers and/or.sales of securities;
2) those indiv-iduals and entities offering and/or selling securities; aﬁd 3) thosé
individuals and entities transacting business as investment advisers within the
' | Commonwealth. |

This proceeding is‘brought in acchdance wit'h the Act and its Regulations. Specifically,
- the acts and practices constituting violations occurred -primarily iﬁ the C'Srr'lmonwealth of
Massachusetts. | |
The Division allows this action pursuant to the enforccment'aﬁthority conferred upon it
by'sectioﬁ 407A of the Act and M.G.L. c. 30A, wherein the Division -has the authority to '
conduct an adjudicafory proceeding to enforce the provisions of the Act and all
Regulations and rules promulgated thereunder.
The Enforcemcnt Section speciﬁcafif reserves the right to amend this Complaint and/or
bring additional administrative complaints to reflect inférrnation deveioped during the
current and ongoing investigation.

IV, RELEVANT TIME PERIOD

~ Except as otherwise expressly stated, the conduct described herein occurred during the

approximate period of January 1, 2002, through .the present,




V.  RESPONDENT
| 6. _.UBS Securities, LLC, (“UBS”) is a registered broker-dealer and investment adviser w_ith
Central Registration Depository (“CRD”) number 7654. One of UBS’s divisions is the |
- UBS Invéstfnent Bank, and within the UBS Investment Bank is UBS I"rime Brpkerage o
Services.
V.I. OTHER RELATED i’ER_SONS' OR ENTITIES

7. Michael Torrié_i, (“Torrisi*) is a natural person, currently employed as an Executive
-_Director of UBS Prime Brokerage S'erviées, Qith a CRD number of 2794689. Torrisi is
registered with the Division ‘as an agent of UBS., -

8. Par Capital Management, Inc. (“PAR”) is a Delaware Corporation, registered as a
Foreign Corporation with thé Massachusetts Corporations D.ivisio.n since M.a).z 26, 1992,
and maintains a registered office in the Commonwealth at One International Place, Suite
2401 in Boston. Upon information and belief, four principals inciuding Paul Reeder and
Ea Shapiro own PAR. PAR serves as the general partner of the PAR Group LP, a
Delaware limited partnership. PAR Group LP serves as the general partnel.' of PAR
Invc‘stume_nt Partners LP, a Delaware limited partnership. PAR Inyestﬁent Partners LPisa
hedge fund.

9. Paul Reeder (“Reeder”) is a natural person, is a stockholder of Par Capit-al Managcrﬂent,
and éerves as its President and a Director of Par Capital Management. |

~10.. Edward Shapiro (“Shapiro”) is a natural person and was a stockholder of Par Capital
I.\/Ianagernent‘ Inc. for at least a portion of the relevant time period. |

1. Feingold O’Keeffe LLC (“Feingold O’Kceffe”) is a Delaware Limi.ted LiaBility :

- Company org_anized to do business in the Commor;wealth ésra Foreign Limited Liability
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12.

13,

14,

Company on November 2, 2001. Feingold O’Keeffe is a federally covered adviser

registered with the Securities and Exchange Commission and notice-files with the

. Division, with a CRD number of 137523. Feingold O’Keeffe serves as the adviser to the

following hedge funds: Feingold O'Keeffe Capital I Offshore, Ltd., Feingold O'Keeffe
Capital I (QP), L.P., Feingold O'Keeffe Capital I, L.P., Feiﬁgold O'Keeffe Credit Value
Fund, L.P., Feingold O'Keefte Credit Value Fund, Ltd.? Feingol'd O'Keeffe Credit Value
Master Fund, Ltd., Feingold S;:lect Opportun'ities Master Fund (Cayman), L.P, Feingpld
Select Opportunities, Ltd,, Feihgdld Select Opportunities Fund LP, Avery Street CLO,

Ltd., and Emerson Place CLO, Lid.

" Robert Ian O’Keeffe (“O’Keeffé”) is a natural person with a CRD number of 2318747,

and is a manager of Feingold O’Keeffe LLC.

Delta Partners LLC (“Delta”) is a federally covered adviser registered with the Securities

“and Exchange Commission dnd is a notice-filer with the Division. Delta has a CRD

number of 114681. Along with its affiliated entities, Delta Advisors LLC and Delta

- Investment Partners LLC, Delta advises and/or administers the folloWing hedge funds: -

V'Prism Partners LP, Prism Offshore Fund, Ltd., Delta Sapphire Fund of Funds LP, Delta

Gems LP, and Delta Gems Offshore Fund, Ltd.
ABN Amro'Incorporatéd (“ABN Amro”) is a New York Corporation with a CRD
number of 15776. ABN Amro is a broker-dealer registered with the NASD,

Massachusetts and various stock exchanges and other states.



15.

16.

17.

18.

19.

20.

VI. STATEMENT OF FACTS
Hedge Fund Advisers are Fiduciaries for thé Hedge Funds They Manage
Hedge Funds are entities thgt hold pools of securities and perhaps other assefs, whose
intefests are not sold in a rcgistclred public offering and are_‘ not registered as investment
companies under the Investrﬁént Company Act of 1940. 7
Hedge Fund advisery firms (“Hedge Fund Advisers”) manage hedge fuﬁds. Traditionally,
investors place sighiﬁcant assets in the care of a- Hedge Fund Adviser. In ex'c.hange for

the expectation of high returns or the realization of other objectives, investors in hedge

funds typically pay Hedge Fund Advisers a 2% annual mandgement fee (“Management

Fee”) as well as 20% of the profits of the fund (“Performance Fee™).

Hedge Fund Advisers are investment advisers under federal law and are often exempt

- from registration under state or federal law.

The responsibilities of Hedgc Fund Advisers to the hedge funds do not end with

managing the hedge fund assets. In Regulation of Investment Advisers, 2007 Edition,

Thomas P. Lemke and Gerald T. Lins wrote about the duties of investment advisers:

As a fiduciary, an adviser owes its clients more than honesty and good faith alone.
Rather, an adviser has an affirmative duty of utmost good faith to act solely in
the best interests of the client and to make full and fair disclosure of all
material facts, particularly where the adviser’s interests may conflict with the
client’s. femphasis added)
Hedge Fund Advisers are agents of hedge funds and act tn a fiduciary capacity with
respect to the hedge funds they managé.
The principals of Hedge Fund Advisers are typically the owners of the Hedge Fund
Adviser. Accordingly, Hedge Fund Adviser principals are beneficiaries when anything of

value is provided to the Hedge Fund Adviser of which they are employees or principals.
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- 21

22,
23,
24,
25.-

26.

27.

Relationships Between Prime Brokers And Hedg'e Funds

i. UBS is a Prime Broker |

“Prime Bfokcrage” isa sérvice provided by certain broker—dealefs to facilitate the
clearance of secu.rities trades and other services to substantial retail and institutioﬂal
customers, including hedge funds. The services offered by Prime Brokers m.ay include:
trading; seéuritiés icnding; margin lénding; customized fepc_;rting; research; valuation; |
technology; operations sérvices; and other services needed by hedge funds or other large
clients. | |
Prime Brokers generate revenue on hedge fund business from comm_issions, spreads,
administrative fees, ticket charges, stock lqans and credit intgrest ¢amned from providing
position financing and arranging securities loans (“Primé Fees”).

In the Prime Brokerage relationship, the client who pays the Prime Fees is the h-edge-
fund. The Hedge Fund Adviser is an.agent of thé hedge fund, acts on behalf o_f the hedge
fund and has fiduciary duties to the hedge fund. | |
ABN Amro entered into the Prime Brokerage business prior to 200.2.‘At that time, ABN
Amro engaged in various practices to recruit hedge funds to use its Prime Brokerage
business.

ABN Amro c;ffered Hedge Func_i Advisers discounted office space a_ﬁd ?arious other
hedge fund s_tartup‘services to recruit hedge fur.lds-to use its 'Pfime Brokerage businéss.
Itis typically the obligation of the Hedge Fund Adviser t(-)‘ pay for its own office sjaace.
During early 2002, the staff of the Massachusetts Secﬁrities Division learned that ABN
Amro was pro-viding discounted rent to Hedge Fund Advisers, and that the Hedge Fund
Advisers were not disclosing to rental arrangement to their investors.
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28.

29.

30,

31.

32.

3.

34.

35.

.On or about April 10, 2002, the Massachusetts Securities Division entered into an

Agreement and Acknowledgement of Undertakings Between the Massachusetts . -
Securities Division and ABN Amro Securities, LLC (“Undertakings™). The Uﬁdeﬁakings
required ABN Amro to ensure that Massachusetts registered investment advisers
provided written disclosure to their clients if the advisers had both prime brokerage

agreements with ABN Amro as well as licensed office space from ABN Amro. See

" Exhibit A,

On or about December, 2003 UBS acquired ABN Amro’s Pfimé Brokerage business.
Siﬁce UBS acquired ABN Amro’s Prime Brokerage business, UBS has been obligated to
comply with the Undertakings.

UBS has a Code of Business Conduct and Ethics that it makes available to all visitors to
its website where it promises, “We do not provide or accept improper indycements in the
course Qf our business dealings with o_thers_.” See Exhibit B. - ..

ii. Conflicts of Intéres—t in the Prime BrOkerage Business

The Prime Brokeragé business generates substantial revenue for UBS.

According to the February 2007 edition of the publication ‘-‘Euro Hedge,” in 2006, UBS
had 'the laréest growth in assets from new clients of all Prime Brokers.

In order to attract and retain hedge fund clients of its Prime Brokerage business, UBS
employs a team of people within its Equities Division. Michael Torrisi, Executive
Director of UBS Prime Brokerage Services, acts as a relétioqship manager for Prime -
Brokcragé clients in the New England region.

Torrisi’s job is to market UBS’S Prime Brokerage services in the Neﬁv England region. In
his own words, “I’m responsible for that relationship. So I am, as I stated before, I'm
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36.

37.

- 38.

39.

- 40.

41.

aware of typiéally most things that are going on as far as UBS business matters with that
client.”
Prime Brokerage revenue is generated from hedg-e funds and ultimately comes from
hedge fund investors. Hedge Fund Advisers decide which and how many transactions to
engage in, and which Prime Brokers to use to facilitate those transactions.
The UBS personnel interviewed by the Division expressed uncertainty as to whether the
Prime Brokerage client was the hedge fund or the Hedge Fund Adviser.
Although he was the North American Head of Capital Introduction until March, 2007 and
currently is Co-Head of Sales for the Americas, Howard Eisen did not know whether his
clients were the hedge funds whose assets were custodied at UBS and generated fees for
UBS or the Hedge Fund Advisers:
That’s an interesting question and until you -- until now I don’t think I've ever
even thought about the difference between the two. You know, I’m sure that
~ there is a legal definition of who our actual counterpart is; I actually don’t know
_sitting here right now who that would be in legal terms. In practical terms, I guess
I kind of view them all as being one entity, one unit and, you know, whomever
the portfolio manager or the head of the hedge fund or hedge fund firm is that gets
to decide, you know, where the prime brokerage mandate resides, that’s the
individual that ends up being the client in my eyes from a business perspective.
(emphasis added) 7 - ' . :
When a Prime Broker provides various services or benefits to a Hedge Fund Adviser in
exchange for that adviser having the hedge fund engage in transactions with or through
UBS, a conflict arises that may détrimentally impact fund investors.
UBS has not engaged in an adequate analysis of conflicts of interest that might arise from
the provisibn of gifts and gratuities to Hedge Fund Advisers.
UBS does not have adequate safeguards in place to prevent gifts and gratuities from

creating conflicts of interest or violating applicable securities laws.
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42, . When confronted with this conflict of intere.st, deliberately created to génerate business,
Eisen résponded: |
...it"s essentially the hedge fund manager’s job, responsibility, obiigafion, what have you,
to make sure that if there’s any conflicts that arise between him and his investors or her
investors to make sure that those were properly mediated and it wasn’t really our-- one of
those parties has a contractual account relationship with us, one of them doesn’t
_and so their own issues are their own issues, that’s number one. (emphasis added)
iil. Discounted Rent |
43, UBS maintains high-end office space, in the heart of Boston’s ﬁn'ancia;l district, at One
 International Place aﬁd Two International Piacc for use by certain Hedge Fund Adviseré
(“Resident Advisers™).
-44.  The dev’elope.r of One International Place describes the lobby on its website as, “[w]ithi.n
the courtyard, building patrons meet and relax amid full-sized trées, an inspiring ce'iling-
 to-floor waterfall, and the many restaurants and r_etail- s.hops. Tonic Imarble columns
surround the lobby’s perimeter aﬁd enhance the building’s classic opulence.”
- 45, The office S];ace arrangement between UBS and Hedge Fﬁnd Advisers is a licensiﬁg
arrangement rather than a rental arrangement.
46.  Most, if not all of the cost-of building out the Resident Adviser’s office space is typically
paid by UBS. | S
47.  Most Resident Advisers paf areal estate licensing fee to occﬁpy office space provided to
them by UBS.
48. On information and belief, no Resident Adviser has paid UBS market rates for office
space during the relevant time périod. |
49,  The office space-licensing fee UBS charged to Resident Advisers ranged between $35
per square foot per year and $52 perlsquare foot per yf:ar during 2006.
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50.

51

52.

53,

54.

. 55,

56.

An internal memorandum at UBS set a go-al of raising rent on “all those space clients who
are not paying Market rent by April 1, 2006.”

According to an attachment to an internal e-mail, from the US Head of Client

Relationship Management to the US Head of Real Estate Services, as of ]jecember 2005,

" the market rate per square foot of office space at One International Place was $72 per

s_quére foot (“Market Rate™).

On information and belief, the $72 per sq.uare foot Market Rate determined by UBS
includes market adjusted base rent, operéting expenses, real estate tax.es, utilities,
buildihg mainténance, depreciation charges, cost of furniture, information technology

services, facilities costs as well as the benefit of obtaining prime office space on a month-

to-month basis.

Torrisi tegtiﬁed that in approximately March, 2005, there_ was a push b)} “Senior
Managemell.lt” to geta cOnsis.tent rate for license fecs and that UBS did not have written
license agreements with Resident Adviser Advisers pri.or to March? 2005.

Torrisi testified that UBS attempted tor get .$S2 per square foot from Resident Advisers |

(“Uniform Rate™).

UBS notes relating to the rent increases and attempts to generate consistent rates

" indicated that charging the Uniform Rate of $52 per square foot would represent a 25%

loss to UBS.

As of June 2006, no Resident Advisers were paying the Market Rate for office space at

One International Place.

a. Additional Discounts to Remedy Errors in Prime Brokérage Services
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57,

58.

59.

60,

61.

62;

UBS made exceptions to the Uniform Rate for Hedge Fund Advisers when UBS failed to -
perform adequately with respeét to the hedge funds they managed.

When asked what the factors were that determined which funds would not pay the

* Uniform Rates, John Laub, the Chief Administrative Officer for Prime Services, replied,

"If I recall, the — the issues were related to -- we had client service issues already with

“those clients, in terms of service delivery, and the -- we had decided at that point we

~ wouldn't want to raise their rates until we, kind of, resolved those issues and gottén past

that.”

Delta's Chief Operating Officer, cited servicc.issues with the UBS accounting platforms
that led to a situat_ion‘ where “...the auditors were asking for certain information and we
couldn’t provide it to them;”

Paul Reeder stated that with PAR, “[t]here was an issue with proxies that we weren't

" receiving our proxies on companies that we own shares in” and additional issues “with

regard to the error rates on - on the account reports.”

Accoraing to an e-mail between a PAR employee and Torrisi, as of May 4, 2006, UBS
had been ﬁsihg the wrong rates to calculate how much money UBS would pﬁy PAR when
it borrowed from PAR and how much PAR would pay UBS when ?AR borrowed from
UBS.

When the Division quest.ibned Torrisi regarding the,_service issues, he attributed the lack
of an increas;: in rent due to UBS “[h]aving - we were having somé - as I've put it,
operational issues with PAR in regards to their account a_md the way things were being
processed. So you know, we weren't - 'wejust weren't operating efficiently on their

account at this point.”
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63.

64.

65.

66.

67.

68.

69.

Torrisi further defined the “operational issues™ as “[n]ot prdcessing some of their trades
correctly. Not looking at their leverage correctly. Not calculating the leverage correctly.

Some of the reporting was off. Some of the money line balances were off” and stated

that the decision not to raise PAR’s rent was “[a] business decision not to push a rent

increase to them based on the inefficiencies we were having on the operational side.”

Instead of addressing the service issues and harm suffered by the funds with

‘compensation that would benefit the hedge funds and the hedge fund investors, UBS

chose instead to provide a benefit to the Hedge Fund Adviser by not raising their rents,
When UBS fails to properly process transactions in hedge fund accounts, harm may be
inflicted upon the hedge fund. Discounts on rent solely benefit the Hedge Fund Adviser

and do not compensate the hedge fund for any trade or account processing issues.

- As of April 18, 2007, Delta was paying $40 per square foot, substantially below the

Uniform Rate and the Market Rate.
As of April 18, 2007, PAR vas paying $35 pe'r square foot, substantially below the
Uniform Rate and the Market Rate. | |
b. UBS Incurs Losses on Real Estate Operations
UBS uses a document entitled tile ;‘Tenant Proﬁ‘tab_ility‘Report” to compare the costs.
associated with each Resident Adviser with the revenues generated by.the?iiedge fund it
advises.
UBS describes the field entitled “Net. Rent” on the Tenant Profitability Report as:
Net Rent: This is the rent UBS pays the ]éndlord less fhe fee charged to tﬁe client
for the use of office space. The rent paid for the client’s office space is determined

by multiplying the percentage of the total floor used by the client by the total rent
paid by UBS for that floor. The percentage of total floor space used by the client
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~ is the updated percentage, not necessarily the number that appears as “% of Total
Floor Usable.

Between January 1, 2004 and December‘3 1, 2004, UBS accrued total losses on office
space of $431 387.

Between January 1, 2004 and December 31 2004, sixteen Hedge Fund Advisers were
provided wirh office space by UBS, each with office space discounts valued more than
$1,000.below UBS’s cost for that time period.

Between January 1, 2004 and December 31, 2004, four Hedge Fund Advisers were
provided with office space by UBS, each w1th discounts valued more than $20,000 below
UBS’s cost for that time period. | |

Between January 1, 2005 and Decernber 31, 2005, UBS accrued total losses on office
space of $530, 222 |

Between J anuary 1, 2005 and December 31, 2005, seventeen Hedge Fund Advisers were
provided with office space by UBS, eaeh with discounts valued more than $1,000 below
"UBS’s cost for that time period. ‘

Between January 1, 2005 and Dccerrlber 31, 2005, six Hedge Fund Advisers were
provided \r\rith office space by.UBS, each with discounts valued more than $20,000 below
UBS’s cost for that time perioci. |

Between January 1 2006 and December 31, 2006, .UBS accrued total losses on office
space of $441,940. |

Between January 1, 2006 and December 31, 2006, nineteen Hedge Funri Advisers were

provided with office space by UBS, each with discorlnts valued more than $1,000 below

UBS’s cost for that time period.
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78.

79.

80.

81.

- 82.

83.

84.

Between January 1, 2066 and December 31, 2006, three Hedge Fund Advisers weire
provided with office space by UBS, each with discounts valued more than $40,000 below
UBS’s cost for that time period. |

c. Free Temporary Space
UBS has at tiines permitted Resident Advisers to occupy office (space ona “Temporary”r '
basis.
When asked how it was determined which clients UBS charges for use of temporary
space, Torrisi replied, “Well, in the instance of clients that do pay‘for temporary space,
they've chosen to pay for it.”
According to Toi'risi, at least one cliént occupied office space on a temporary basis
without beilig charged for a period of five or six months.

iv. Additional Services to Benefit Residént Advisers

In a;iciition to the office space provided at substantially below-market terms, UBS

. provides Resident Advisers with a broad rarige of services for which UBS does not

charge.

Thbse ancillary benefits include: office furniture; a full-time receptionist (who is shared
among the Resident Advisers); internet accéss; data network providers; full-time
infoi'mation technology support (“IT Support™); a constantly filled pantry; and free mea‘ls',
including daiiy breakfast and lunch on Fridays.

Other benefits include business consulting services to assist Hedge Fund Advisers with
their non-trading and non-research capabilities, infrastructure, referrals to lawyers and

accountants, and operational assistance.
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85.

86.

87.

' 88.

89.

90

9.

UBS does not and has not charged Resident Advisers for the services referenced in the

| preceding four paragraphs.

When asked which Prime Brokerage-related sérvices UBS charges for, Laub sa_id, “some
of the services — capital introduction, business _consult_ing, effectively we don’t charge for
thé client service and the reporting process.” He further eléborated that business
cdnsulting is, “their non-trading non-research capabilities, their infrastructure. .. it would
be a wh'o.le host of services related to that to try to help the hedge fund better manage -
their business.” | | |

The \}ast majority, if not all, of the services UBS provides to favored clients for free, as
described by Laub, are services thét accrue to' the benefit of the Hedge Fund Adviser
rather than the hedge fund client itself. |

v, License Agreements and Deal LetteArs‘

Because office space and ancillary services are provided V;rithout charge or at below-
market rates to Hedge Fund Advisers, UBS expects the Hedge Fund Advisers to cause
their hedge fund clients to take certain actions in connection with those benefits.

In connection with the licensing arrangement described abové, VUBS has at times required

Resident Advisers to sign “License Agreements” and provided “Deal Letters” to the

hedge funds the Resident Advisers advised.

In order to obtain executed License Agreements from its Resident Advisers, UBS
personnel e-mailed one Resident Adviser using the following language:

“Enclosed find attached your updated Office Space Agreement/Terms and
Conditions. Please sign and return this to us urgently”

Another Resident Adviser was sent the following:
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“I am sorry to pester you about this, but we are going through an audit and we
urgently need to receive these docs back from you.”

UBS personnel e-mailed several License Agreements to Resident Advisers for execution,

- which were dated prior to the date they were sent.

The License Agregments UB-S provided to its clienté included sample disclosures to
existing and future hedge fund investors regarding the provision of office space as well as
requested that Hedge Fund Advisers provide cbpics of those aisclosures to UBS.

UBS did not obtain d‘isclosure documents ﬂ:lating to the proviéion of office space from
all Resident AdViécrs. |

Hedge Fund Adviser Feingold O’Keeffe did not disclose to investors in the hedge funds it
managed that it received'ofﬁcé space from UBS at below Market Rates in either its
Offering Memoranda or Form ADV Part II.

On information and belief, Feingold O’Kecffe did not disclose, in any document, to
investors in the hedge funds it managed that it received ofﬁce space from UBS at below-
Market Rates.

In at least one instance, a Resident Adviser negotiated with UBS to ensure it was not

receiving below market rates for office space.

. According to one Resident Adviser that negotiated office space licerising fees with UBS,

“when they told us it was $52 a square foot, we said okay, are you sure, are we paying for
everything, and we were assured that we were, and then when we looked at things such as

what Class A space was renting for at the time in Boston, their response seemed

reasonable to us.”
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99. Asa res‘u_lt of UBS’E incorrect representation th'at. the Resident Advisef’s office space was

being provided at Market Rate, th_c Resident Adviser provided discIosures that did not
* indicate that it received office space at less than Market Rates.
vi. Quid Pro Quo

100.  Providing benefits to Hedge Fund Advisers with explicit or implicit requirements relating

to how thoge édvisers manage hedge fund assets creates a conflict of interest,
a, Discounted Rent Tied to Prime Fees

101. Asa conditiop for receivingrofﬁce space at below-market rent and the other services
described above, Res_idcnt.Ad{/isers are expected to direct a certain amount of hédgc fund
business to UBS.

102. With respect to one Hedge F und‘Adviéer that was considering becoming a Resident
Adyiscr of UBS, an_‘ internal e-mail stated “although there is no specific, formal tié in,
they are v much aware of the implied expectation of continued growth of thiir existing
and new bsns with UBS.” .(sic) |

103. For example, dqririg rate ne‘gotiqtions bétween PAR and UBS, Reeder sent an e-mail to
Torrisi saying: (See Exhibit C)'

I realize that relativé to the rates We éurrently are paying, these new rﬁtes will
cause a material drop in our revenue to UBS. While we would like to be a more
important client rather than a less important one, I hope you will take the
following facts into consideration as you process this request:. ..

... Par clearly has been over-paying and under-receiving interest relative to

market rates for some period of time, and we believe we are entitled to some
significant rate relief at this juncture. (emphasis added)

' The Enforcement Section has made partial redactions on exhibits in order to avoid disclosure of proprietary
. business information. : : .
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During those rate neglotiations, Torrisi sent an e-mail to a Managing Director of UBS

Prime Brokerage Services recounting: (See Exhibit D)
PAR pricing, waiting to hear back. Explained to Paul that with his pricing
[redacted] could potentially make them not a top client. He understood that and

thought it was a good point; and was going to bring it to the other partners and get
back to us. (emphasis added)

On March 16, 2006, Laub wrote about PAR,
Its perfectly reasonable to explain to them that their ranking will drop. We don’t
need to be explicit but I think smart clients think about it. For example, they
are 66™ in the division right now. They will be roughly 121% if they go to the new
pricing. (emphasis added) '
In another example, on January 3, 2005, in an internal e-mail regarding a Prime Fee
renegotiation with Delta, Torrisi discussed that UBS’s ability to provide better Prime
Brokerage rates to the hedge fund was comprorhised by the provision of below market

office space to the Hedge Fund Adviser. “I explained to them that we cannot compete w/

other PB’s or with what other Hedge Funds have, because we carry a much higher over

~head w/ space... Théy have [redacted] w/ us now. They have [réa’acted] fund w/ B of A, |

that I told them they would need to bring Q'yer to us.” See ExhibitE.

In another e-mail during the same January 3, 2005 negotiation, -Torrisi stated, “they
realize we need to generate high revs for the amount of space they take.”

During the negotiation of Deal Letters between UBS and Resident Advisers, in at least
one circumstance, the real éstate license fée paid by the adviser was increased specifically
to offset the reduction of Prime F ees paid by the hedge fund. |

The principal of a Resident Adviser described his deal letter negotiatio’ns with UBS as,

"The essence of what I said was 'We should be paying [redactéd] cents.' "That's what we
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pay now. If you havé to jack the rent to get that [redacted] cents, go'ahead and doit. |
want a better short rebate than [redacted] percent."
A draft deal letter and the final executed deal letter for that Resident Adviser indicated
that UBS raised the office space license fee charged to the Resident Adviser when the
adviser derﬂanded that the hedge fqnd’s Prime Fee.s be reduced.
The principal of that Resident Ad\./iser stated that he ﬁegotiated fhesc rates éolel’y with
’forrisi. | | |
Toniéi, after testifying that there is "no correlation" between prime brokerage and office
spaces rates, answered that he “can’t recollect an instance of...” where the licensee fee
for office space was negotiated together with or trade;d off Prime Fees.
According to.an e-mail from Laub, “{r]aising their [PAR’s] rent to market gains us an
extra $160k and 6f course has otﬁer benefits.

b.  Discounted Rent Tied to High Reveﬁues
The Deal Lgtters outline the terms of the Prime Brokerage and office space licensing

arrangements between Resident Advisers and UBS. Among the terms of the Deal Letters

was a provision “requesting” that the Resident Adviser execute a minimum percentage of

the hedge fund equity and option transactions with UBS. The Deal Letters are also

conditioned on the hedge fund maintaining a minimum asset value with UBS.
According to internal UBS e-mails, Resident Advisers must ensure their hedgc funds

generate minimum revenues of $150,000 per Resident Adviser for UBS. According to the

. e-mail, Resident Advisers that failed to meet the minimum revenue expectations were

asked to increase fund activities that generate revenue to UBS or are asked to leave the

_office space at One or Two International Place.
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According to internal UBS é-rmails, non-Resident Hedge Fund Advisers ‘must ensure their
hedge funds generatg minimum revenues of $100,0007f0r‘-UBS. See Exhibit F.

At least one Resident Adviser, Feingold O’Keeffe, discussed with UBS ways to increésc
the amount of Prime Fees it paid to UBS so it could contipuc being a Resident Adviser.
Hedge funds advised by Resident Adviser, Feingéld O’Keeffe generated a tbfz_ﬂ amount
of in Prime Brokerage fees for UBS in 2006 that was below thé minimum revenues of
$150,000 for Resident Advisers of UBS.

In Novcmber, 2006, Torrisi requested a meeting with lan O’Keeffe to discuss how he

~mught generate additional revenue for UBS. O’Keeffe responded by e-mail that “I guess

the real challenge is to figure out how we can change the profile, leverage is an issue
given the advance rates on our collateral, we have tried to up the use of UBS'eqﬁity
platform. What might help me is if you have any color on how any non-equity guys are

generating fees. As well, we are in the process of ramping up our exposure to our UBS

- swap program.” (emphasis added) See Exhibit G.

c. Penalties for Advisers Who do not Deliver

On the issue of whether-to raise rent for two Resident Advisers who were not performing

up to minimum expectatton or coveiling UBS costs, Torrisi wrote, “I think if we raise the

rent we are not going td get a lot out of it. Either we kick them out now or giife therﬁ 6-
9 months and tell we need try to get more revenue...” (emphasis added)

Ultimately, UBS.removed one of those two Hedge Fund Advisers from its original ofﬁcc
space to a smaller space in order to provide additional room for one of its largest and

most profitable Resident Advisers. The smaller space was provided to one Resident
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Advisér without charge pending that adviser moving out of the UBS office space
permanently. |

Hedge Fund Advisers are not always willing to accept UBS’s directives to increase Prime
Brokerage revenue. Regarding negbtiation’s with one Hedge Fund Ad\.fiser, Torrisi wfote,
“I spoke to them in regards to the low p&l and to see what we could d;i to improve it. The
principle [redcated] was extremely upset by this, -and is threateniﬁg never to do busines_s
with UBS again.” (sic)

According to that Hedge Fund Manager, he was not meeting the "close to $1 million in -
commissions” that Torrisi had originally told the Manager he hoped for, Torrisi
characterized the firm as an "opportunity cost" and told him that UBS was "losing money

on us."

‘According to that Hedge Fund Manager, “You know, they offered, when we traded with

them, they offered best execution, and when we didn’t, somebody else was. It seemed to
me that, you know, balancing our responsibility to clients, that during that time frame, we

did, in balancing those interests, what we could do with UBS, and I didn’t want to go to

- great lengths to do any more trades with UBS just to satisfy them because we have to

Worry ébout the clienfs. So, when we came to that impasse, I left.”

vii. Top Ciients and Pérsoﬁal Loans

Resident Advisers that cause their hedge funds to génerate particularly high r;avenue for
UBS and meets th;: firm’s expectétions are considered “top clients.”

Torrisi considers PAR to be a top client because the.y “producé a good amount of revenue
for us.”

UBS is the only Prime Broker used -by the hedge funds managed by PAR.
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According to Torrisi’s testimony, in addition to the to the benefits described above, the

‘benefits of being a top client include detailed oversight and early reportiné" on corporate

actions, access o research analysts and company visits and access to IPOs.

On or about the end of December 2005, Paul Reeder, a principal of PAR requested a $7

million line of credit from UBS for PAR Capltal Management Ed Shapiro and Reeder

himself (“PAR Insiders™).

The purported purpose of the loan, from the PAR Insiders’ perspectives, was to pay

certain personal liabilities, In particillar, Shapiro requested the loan because assets of his

were tied up in a PAR hedge fund that was illiquid due to restricted stock positions.

On January 3, 2006, Richard DelBello wrote to Sanjeev Karkhanis: (See Exhibit H.)
As I think you know, PAR is one of the premier accounts that came via the ABN
deal. They are a very low maintenance, sole PB account. We need to figure out
away to satisfy these requests quickly and efficiently, within the bank... I know,
your group are supposed to focus, solely on Hedge Funds, but the reality is that -
these larger funds that are sole PBd with us, often need some customized services,
like this. We need to accommodate them or risk losing them to competitors

like Citi, who will do this, easily and quickly. How would you suggest we
proceed" (emphasis added)

Alex Ehrlich, Global Head of Prlme Services responded to the above e-mail saying, “I -

agree with Dick, and am wholly supportive-.”

On March 14, 2006, Karkhanis, wrote to Ehrlich, DelBello, Neil Spencer and Brian

‘Straus saying that “...Chris Ryan wanted to engage in a new business which would

in\iolve lending to hedge fund man.agers (as opposed to hedge funds which is your

business).” Among the reasons for the rejection of Ryan’s proposal by Karkhanis, David

. Bawden and Lisa Feld was: (See Exhibit 1.}

We question whether it is necessary te provide.such high-risk finéncing in
- order to more successfully pitch for flow business from the funds, We have a
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significant trading and PB presence within the hedge fund industry without
having provided such financing in the past. There is the potential for conflict of
interest issues in situations where we have exposures to the funds themselves and
to the IMs; while it may be in our best interests as creditors of a fund to close out
our trades with that fund, this may be contrary to our interests as a creditor at the
IM level. (emphasis added)

The UBS Wealth Management business group rejected the line of credit to the PAR

Insiders.
According to Karkhanis in an e-mail sent on March 24, 2006: (See Exhibit J)

Why did WM [Wealth Management] refuse the loan to Principles. [ don’t buy
into the explanation that they wanted. PB account as collateral. WM in ordinary
course of business lends money against hedge fund collateral. Is there a contact
for me to speak to. If UBS wants to deliver to our client as one firm, then why we
cannot do this loan in. WM. As you know, from a governance perspective, the
loans to individuals should be booked in WM. (emphasis added) '

In the same e-mail, Karkhanis suggested that the loan “can only be approved as an
exception.” In part, this was because:
We have generally adopted a principal in Equities Division which is we don’t
give loans/write options to Principles where we write structured products to
our clients or where we are the PB and the collateral is the funds they
manage. {emphasis added) '

In response to the above e-mail, Neil Spencer wrote, among other things, “this mail -

chain should not be forwarded due to its sensitive nature.” (emphasis added)

. UBS was willing to use information attained in its role as Prime Broker to the hedgé fund

to monitor and protect its loans extended for with the Hedge Fund Adviser and its
principals.
Although the PAR hedge fund was not a counterparty in the provision of loans to the

PAR Principals, UBS pointed to its ability to monitor the PAR hedge funds as a way to

reduce the risk of the loans.
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According tb an e-mail by Torrisi, “I don’t believe this is such a risk because we are
the sole prime broker and can monitor the activity in the fund.” (emphasis added)
See Exilibit‘K.

According to the official internal UBS credit request, “[t]he advantage of this approach is
that UBS has the right to call back the proceeds on any given day, thus there is no term,
or lock-up in this-instance. We are also éole prime broker to this' company and thus have
complete transparency and.control over their portfolio.” | |
Even though a Prime Broker may be pemitted to view a hedge fund’s holdihgs for
pﬁrposes related to the hedge fund, it i§ inconsistent wfth 't.he UBS Code of Business

Conduct and Ethics for the Prime Broker to use its knowledge of a hedge fund’s holdings

for other'pufposes.

,Acbording to the UBS Code of Business Conduct and Ethics, “[w]e do not use inside

information .for any purposes other than those for which this information has been
originally given to us.”

The loans t.o the PAR Insiders, an “out-of-policy” transaction, was pen';litted within the
bank as a Wgy to appease a hedge fund manéger whose fund generated substantial
revenue to UBS as the sole Prime Broker.

According to an e-mail from Neil Spencer, “upoﬁ speaking with Paul Reedér he accepted

that this was not an easy proposal for UBS to move forward with, and this would strictly .

be an accommodation for a top tier client with whom we have a very strong 15-year

" relationship.” See Exhibit J.

According to the e-mail from Neil Spencer, the loan proposal was “underwritten by

Prime Services, and the Equity Business Heads, on the basis that are making an
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accommodation in the amount of a aggregate $5 million facility to a client with whom we
have a 15-year relationship as sole Prime Broker, and from whom we expect to make

approximately [redacted] in revenues annually.”

147. Many senior UBS fnanagers, including the Chairman and of the UBS Investment Bank -

/

approved the loans to the PAR Insiders.

148.  On April 6, 2006, Vijay Sundaram, Global Head of Risk for Prime Services, e-mailed

~Claire Painter:

Hi Claire: - _

Here is the note describing the loan request from Par Investments. As 1
mentioned, Daniel already chatted with Alex about this, last Friday, and was
comfortable — but there was a requirement for Huw’s approval (either from Daniel
or David Bawden — not sure here). Pls could you ask Huw and Daniel whether
Daniel’s approval is sufficient? Many thx for your help.

149, The note describing the loan request from PAR included the following conditions for the
credit line to the PAR Insiders: (See Exhibit_ L)
5. Rlsk Mltlgants
Since we cannot depend on the hedge fund collateral this is effectively a $5mm

naked loan to a client that paid us [redacted] last year. Since we are sole PB to
the funds, we can establish triggers to mitigate our risk:

(a) Net Equlty triggers on the hedge fund:
-1If Equ:ty declines by >20% from its starting value, the loans will be tennlnated

- If there is a peak-to-trough drawdown in Equity of 40% at any time, the loans
- will be terminated A ‘

- (b) UBS ceases to be sole PB, then we get to terminate loans.

6. Overall Assessment

This is not something we would do in the ordinary course of business and there
are risks that differ from those in our regular PB business. However, we are
considering it as a defenswe measure to protect our existing position with Par
based on:

- The fund’s long-standing and exclusive relationship with UBS-PB;

- [redacted] revenue stream from Par;

- Relatively small size of the loan request (§5mm),
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The terms of the credit line extended to the PAR Insiders would allow UBS to call the

loan for any reason.

Basc‘d‘on internal UBS communications, UBS would call the loan to thé PAR Insiders if
the amount of revenue UBS generated from PAR substantially dropped or if PAR entered
into relationships with other prime brokers.
On March 24, 2006, Sanjeev Karkhanis wrote in an e-mail: (See Exhibit J)
What is the pricing on these loans. There is a clear market for Individuals for
borrowing money against hedge fund collateral. Are we giving these loans at PB
rate? Although this loan is not similar in purpose to the NBI proposed by Chris
Ryan, if I recollect correctly, the pricing there was 6% spread (I could be wrong).
Ultimately, the personal loans were provided to the PAR Insiders at a spread of 40 basis

points over the Federal Funds Rate.

The borrowing rate mcntiohc:d in the March 24, 2006 Karkhanis e-mail is 5.6% higher

- than the rate actually provided.

* On information and belief, the rate provided to the PAR Ir'nsiders was the same rate that

the PAR hedge funds paid to borrow from UBS, not the rate individuals in the s;ame
situation as the PAR Insiders would receive if ther loans were ﬁrovided at arms-lgngth.
The PAR'loanls froinl T;).rrisi’s perspective was “more of a relation builder, not a revenue
generator.” .

dn Aplr.il' 11, 2006, Torrisi e-mailed tﬁe Chief Legal Officer for PAR Capital
Maﬁagém_ent with a modified prime bquerage agreement intended to govern the loan to

the PAR Insiders.
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On April 11, 2006, the Chief Legal Officer for PAR Capital Managemenf respdnded to |
Torrisi with questions about whether the prime brokerage agréement could or should be
used to govern a line of credit. |

On Apri_l 13, 2006, PAR Capital Management sent signed execution pages for the loan to
the PAR Insiders to UBS.

On.informatidn and belief; the execution pages for the loan were sent by PAR to UBS
priror to the loan documentation or contracts being ﬁnal_ized. ‘ |

dn information and belief, the loan to PAR Insiders was ﬁot approved by all necessary
UBS personnel prior to the loan being extended to the UBS lﬁsiders.

On April 6, 2006, Alex Ehrlich wrote: (See Exhibit L)

It was David Bawden who said that Huw needed to agree. David said that he and Huw

“had the authority to approve ‘small loans like this’ on their say-so, in cases such as this

where the loan amount was small relative to either acquiring or protecting a related
larger revenue stream. David felt this loan fit that criteria, and said he supported it,
but that Huw also needed to agree. (emphasis added) -

On or about April 18, 2006, UBS delivered $2.8 million to an account controlled by |
Shapiro.as a revolving line of credit.
On June 30, 2006, David Bawden sent an e-mail to Huw Jenkins stating:

In April I was requested to approve a $5 mio “out-of-policy” loan to PAR Capital
Management (Investment Manager of PAR Investment Partners) and/or two of its four
principals. Purpose of facility is to cover mis-matches between [redacted] or [redacted]
and the cash flow generated by management fees (management co) and/or redemption
proceeds (principals). Management fees are running at approx,. [redacted]. The facility is
secured by a pledge of the management company’s equity interest in the G.P., a lien on
the management fees and a pledge of the individuals’ interests in the hedge fund. We are
PAR Investment Partners sole prime broker and earned approx. {redacfed] on the
account in 2005. In view of the importance of the relationship, I have approved.
Your approval is also needed under the provisions of the “out-of-policy” limit. Can
you please confirm your approval by return e-mail. Thanks. (emphasis added)
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On June 30, 2006, Huw Jenkins, the Chairman and Chief Executive Officer of UBS

Investment Bank, approved the credit line extended to the PAR Insiders, writing:

I would not like us to make a habit of this and that should be communicated to PB.
{(emphasis added) See Exhibit M. '

On or about July 3, 2006, Shapiro journaled $2,831,686.26 to UBS in repayment of his

loan.

At some time between December 7, 2006 and January 4, 2007 UBS provided a loan to’

~ Paul Reeder in the amount of $850,000.

On February 9, 2007, the Enforcement Section discussed with Paul Reeder at length
about various products and services UBS provided to PAR Capifal Management. Mr.
Reeder declined to'fnentjon the loan provided to Paul Reeder, Ed Shapiro or PAR Capifal
Managément. :

Whén asked on February 9, 2007 whether the Enforcement Secti‘or; leftranything oﬁt of
the discussion of products and services provided by UBS to the Hedge Fund ‘Adviser,
Paul Reeder answered, under oath, “Nofhing elSe that I' can think of offhand_.” |

Paul Reeder’s sfatement was barely more tﬁan a month after he repaid a pcfsona_l loan .
from UBS.

PAR has never .'disclosed the credit line or the pﬁtential for harm stemming from the
credit line to its inves'tors.

Ed Shapiro executed a Federal Reserve Form T-4 indicating that UBS wbuld éxtend a

$2.8 million line of credit for Paul Reeder.
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173.  Paul Reeder executed a Federal Reserve Form T-4 indicat_ing that UBS wbuld extend an
$850,000 line of credit for Paul Reeder. The collateral for the Hne of credit was $850,000
“mv of underlying securities” in “Partnership interest in PAR Investment Partners, L.P.”

174.  PAR Capital Management executed a Federal Reserve Form T-4 indicating that UBS

would extend a $3 million line of credit for PAR Capital Management. Th%é collateral for
the line of credit was $3 million “mv of underlying securities” in “Partnership interest in
PAR Investment Partners, L.P.”

viii,  Capital Introduction

175.  Capital Introduction is a division within UBS Prime Brokerage.

176.  The Capital Introduction group includes approximately 15 full time erhployees.

177.  The role of UBS Capital Introduction is to introduce UBS’s Hedge Fund Advisers to
potential hedge fund investors, with the intention that the investors may be interested in
investing with the Hedge Fund Advisers.

178.  An increase in the total assets managed by a Hedge Fund Adviser would result in a higher .
Management Fee to the Hedge Fund Adviser.”

179.  Although UBS Capital Introduction does not itself generate any fees, according to Eisen:
It’s justified in three ways, I think: Number one would be that you have to
have it in order to win mandates because everybody else on the street has it,
every other prime broker has capital introduction and so if you don’t have it

- you’re not going to win or keep specialist mandates...; Number two is that you
have clients that exist and you have to play defense and they would leave you if
you didn’t have it, so you need it to keep them; and number three is that although
there is not a direct revenue source that comes from it, I think you can -- a
reasonable person would expect that a large hedge fund is a more valuable
economic -- economically more valuable client than a small client and so to the
extent we are doing things that may lead to or support or in some way help our

clients to grow, then we’re probably making our client base more economically
~ valuable to us. (emphasis added) ' :
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'Although UBS’s Capital Introduction group is the ultimate arbiter of the quantity of

Capital Introduction provided to a given Hedge Fund Manager, according to Eisen:

[t]he sales team will give us some guidance with respect to the, you know, the
size of the client, the profitability of the client, the, you know, the overall value of
the client either from a qualitative or a quantitative perspective and what they
would hope we would be willing and able to do in terms of resource allocation
and then we make our determination. -

UBS provides Capital Introduction to Hedge Fund Advisers free of charge.

ix. Meals, Drinks and Tickets to Sporting and Entertainment Events.

UBS provides the Hedge Fund Advisers to prospective and existing Prime Brokerage
clients with gifts, gratuities and business entertainment. |

Those gifts, gratuities and business entertainment are provided, al least in part, to induce
Hedge Fund Advisers to place the business of the funds they manage with UBS.

Hedge Fund Advisers are principals_, agents or representatives of the hedge funds they
manage. |

The employees and principals of Hedge Fund Advisers are persons, principals,

proprietors, employees, agents or representatives of the Hedge Fund Advisers and the

| hedge funds they manage.

a, = Feingold O’Keeffe
On of about August 1, 2004, Feingold O’Keeffe became a Prime Brokerage c.lien-l of
UBS.
Between December 20, 2003, and the time that Feingold O’Keeffe became a Prime |
Brokefagé client of UBS, Michael Torrisi paid a total of $994.52 on behalf 6f employees

of Feingold O’Keeffe for meals, drinks and sports tickets.
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During the approximately two month .period from December 24, 2003 until February 26,

2004, Torrisi, on six occasions, bought Ian O’Keeffe a total of $259.86 worth of meals,

* drinks and/or sporting events.

During the approximately two month period from December 24, 2003 until February 26,
2004, Torrisi, on six occasions, bought another Feingold O’'Keeffe employéc a total of 7

$259.86 worth of meals, drinks and/or sporting events.

Between December 20, 2003, and the time that Feingold O’Keeffe became a Prime

Brokerage client of UBS, Torrisi paid $563.37 on behalf of Ian O’Keeffe for meals,

‘drinks and sports tickets.

On January 3, 2007, Ian O’Keeffe was asked by the Division, “So aside from the real

estate licensing and the prime bljokerage relationship that you described, the provision of

- tech support and the pizza lunches that ybu described, is there anything of value or any

other aspect of the relationship with UBS that exists other than what I just described?”

3

O’Keeffe answered, “That’s a pretty open-ended question. But, my answer would be no.’
b. " Tickets to Sporting and Entertainment Events as Gifts

On or about August 10, 2004, Torrisi purchésed two tickets to a Boston Red Sox baseball

game valued at $165.00 each for a total of $330.00. According to Torrisi’s reporting of

this event, he provided those tickéts to two employees of PAR and he did not attend th;e

event. | | |

On or about September 20, 2004, Torrisi purchasea one ticket to a Boston Red Sox -

baseball game valued at $300.00. According to Torrisi’s reporting of this event, he

provided that ticket to one employee of PAR and he did not attend the event.

c. Other Gifts and Expenses
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195.

196.

197.

-198.

199,

200.

201.

Between February, 2005 and present, UBS personnel bought at least 15 gifts for Hedge

Fund Advisers in connection with the birth of babies. At least 5 of these gifts were valued

" at more than $100.00.

Torrisi.charged $12,000 for “Red Sox Suite Tickets” to his corporate credit card on

. March 12, 2006. Christopher Hagstrom approved all of these charges.

On May 2, 2006, when the Red Sox played the New York Yankees at Fenway Park in -

Boston, Massachusetts, Torrisi gharged‘a total of $i,331 .08, or $147.90 per attendee, of
food to his corporate éredit card. Included on hi.s list of attendees at the event were
representatives from PAR, Delta and an employee of another Adviser Resicient.
Christopher Hagstrom, a Co-Head of Global Equity Finance approx;c‘:d-a]l of these
charges. 2

On‘June 19, 2006, Torfisicharged a total of $1,732.56, or $346.41 per attendee, to rhis
cdrporate credit card, listing tile business purpose as “Food for suite @ Sox game.”
Iﬁcluded on his list of attendees at the event wérc the principals from Delta Advisors
LLC. Clﬁis’to_pher Hagstrom approved all of these charges. 7
Principals of PAR, Feingold O'K eeffe and other Resident Hedge Fund A_dviseré were also
allowed to attend UBS Empléyee Holiday binncrs and functions.

Employees and Principals of Feingold O'Keeffe, Delta and PAR were among the
éttendees at a "COQ/CFO dinner" that totaled $4,498.52, and was charged to Torrisi’s
corporate credit card in March of 2006. Christopher Hagstrom approved these charges.
According to reclords provided by UBS, Torrisi was denied ﬁpprova] of items claimed in
his travel and expense reports on only two occasions between December of 2006 and
March of 2067.
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203.

204.

205.

~ 206

Non-Compliance w.i'th Books and Records Obligations
UBS does not comply with its obligations under NASD Rules to supervise its provision

of gifts, gratuities and inducements and does not maintain documentation of such

- required by such rules.

“While UBS has produced documents to the Division evidencing that it ﬁas put policies

and procedures in place to monitor compliance with Rule 3060, UBS has not produced
any documents evidencing that it has implemented ér monitprs such policy.

UBS admitted, through ifs attorneys, that it does not maintain a separate record of all
payments or gratﬁities knowntoit. -

Specifically, in résponse to a requeét for documents dated June 1, 2007 requesting “all
documénts prepared pursuant to NASD Rule 3060 relating to Mike Torrisi’s client-
related expenses” from January 1., 2005. to the present, UBS’s attorney stated, in a letter
fo the Division dated June 7, 2007, “Although UBS maintains records of gifts as required
by NASD Rule 3060(c), there are ho records that are speciﬁcally designated as being
prepared solely for that purpoge.” | B |

Subsequently, the Division requested documents evidencing compliance with the

- supervisory and recordkeeping requirements of NASD Rule 3060(c). The Division did

not receive the documents requested'or reasonable assurances that they would be
provided in a timely manner, and subsequently subpoenaed those documents. The

subpoena requested, among other things:

5. All Documents evidencing UBS’s review for compliance with NASD Rule 3060 of
gifts, gratuities, travel or entertainment provided by UBS to Licensees during the
Relevant Timeframe. The Documents specified in this paragraph 5 include, without
limitation, all documents evidencing any assessment by UBS whether its provision of
gifts, gratuities, travel and/or entertainment to Licensees during the Relevant Timeframe
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207.

. 208.

209.
210,

211.

(a) is consistent with regulatory requirements, (b) creates the potential for conflicts of
interest or (c) is otherwise not in conformity with UBS’s policies and procedures with
respect to gifts, gratuities, travel or entertainment.

The language-of the"subpoena mirrored the requirement of the NASD Report on

Examination Findings Regarding Gifts and Gratuities released on December 4, 2006,

which stated, in relevant part:

- This review revealed that many firms have not instituted reasonably designed

systems and procedures to achieve compliance with the giftrule. . .. ... firms are

" not consistently identifying all recipients of gifts and entertainment and assessing

in the ordinary course of business whether such activities (a) are consistent with
regulatory requirements, (b) create the potential for conflicts of interest or (c) are
otherwise not in conformity with the firms’ own policies and procedures with-
1espect to gifts, gratuities, travel or entertainment. . . ..

While the observations and findings described herein have not, to date, been

reflected in formal disciplinary actions, the issues presented maybe the subject of

future disciplinary actions. . . .

In response to the Division’s subpoena, UBS produced no documents evidencing any
asscssment by UBS whether its provision of gifts, gratuities, travel and/or entertaiﬁment
to Resident Advisers during the Relevant Timeframe (a) is consistent with regulatory
requireme'nt_s, (b) creates the potential for conflicts of interest or (c) is otherwise noi in

conformity with UBS’s policies and procedures with respect to gifts, gratuities, travel or

entertainment.

“ UBS did not provide documents to demonstrate an aggregation of gifts or entertzinment -

per recipient.

" UBS did not provide reports that indicate that UBS differentiates between gifts and

entertainment in its record-keeping system. -
The reports UBS did prox-/ide indicate a lack of adequate safeguards to prevent violations
of Rule 3060 and indicate the inadequacy of the firm’s supervisory system.
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213.

214,

215,

216.

217.

218.

The reports_UBS did provide 'indicate violations of its own Group Policy on Gifts,
Compliance bulletins issued in 2003, 2004 and 2005, and the “Gift, Gratuities and
Entertainment Guidelines” section of the “General Supervisory Procedures™ manual
reissued in March of 2007. |

UBS does not undertake any meaningful supervision to ensure that it or its agents or
employees do ndf violate NASD Rule 3060,

UBS does not assess on a regular basis whether the gifts and grafuities provided to
Resident Advisers, other Hedge Fund Advisers and the individual principals of Resident

Advisers and other Hedge Fund Advisers, all as described above, (i) are consistent with

‘regulatory requirements, (ii) create the potential for conflicts of interest, or (iii) are

otherwise not in conformity with firms” own policies and procedures.”
Failure to Abide by the Terms of the Undertakings
The Undertakings required ABN Amro and now UBS to ensure that Massachusetts

registered investment advisers provided written disclosure 1o their clients if the advisers -

. had both prime brokerage agreements with ABN Amro as well as licensed office space

from ABN Amro.
The Resident Advisers of UBS office space include the Capital Defense Funds (“CDF>). -

CDF is a state registered investment adviser that manages separate accounts on behalf of

_its clients.

CDF is the only Massachusetts registeréd investment adviser that licenses ofﬁce.Spa_ce -

from UBS.

CDF or the separate accounts are Prime Brokerage clientsrof' UBS and license office

space from UBS.

38




219. Because CDF is not a hedge fund, but manages separate accounts for its clients, it files an
investment adviser registration and disclosure document (“Form ADV™). CDF’s Form
ADYV does not contain the disclosure required by the Undertal%ings.

220. - On information and belief, CDF does not provide written disclosures required by the
Undertakings nor written disclosures that disclose the type of information covered by the
Undertakings.

VI. CONCLUSIONS OF LAW
Violations of § 204
221. Paragraphs 1 through 220 are incorporated herein
222. Section 204 of the Act states in relevant part:
(a) The secretary may bj/ order impose an administrative fine or censure or deny,
suspend, or revoke any registration or take any other appropriate action if he finds (1) that
the order is in the public interest and (2) that the applicant or registrant or, in the case of a
“broker-dealer or investment adviser, any partner, officer, or director, any person
occupying a similar status or performing similar functions, or any person directly or
indirectly controlling the broker-dealer or investment adviser:-- (G) has engaged in any -
unethical or dishonest conduct or practices in the securities, commodities or insurance
business;... (J) has failed reasonably to supervise agents, investment adviser
. representatives or other employees to assure compliance with this chapter;
223.  Section 12,204 of Title 950 the Regulations states:

(1) Dishonest and unethical practices in the securities business.

(b) Broker-dealers. Each broker-dealer shall observe high standards of
commercial honor and just and equitable principles of trade in the conduct of its
business. Acts and practices, including, but not limited to, the following, are
considered contrary to such standards and constitute dishonest or unethical
practices which are grounds for imposition of an administrative fine, censure,’
denial, suspension or revocation of a registration, or such other additional
action:... : '
28. Failing to comply with any applicable provision of the NASD
Rules of Fair Practice or any applicable fair practice or ethical standard
promulgated by the SEC or by a self-regulatory organization approved by the
SEC. (emphasis added) :
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Violation of Memorandum of Understanding

224.

By failing to adhere to the provisions of the Memorandum of Understanding, UBS

engaged in dishonest and unethical prabtices in violation of §204(a)(2)(G) of the Act.

Gift and Gratuities Viclations

225.

226.

227.

228,

NASD Rule 3060, Influencing or Rewarding Employees of Others, reads in relevant part:

(a) No member or person associated with a member shall, directly or indirectly, give or
permit to be given anything of value, including gratuities, in excess of one hundred
dollars per individual per year to any person, principal, proprietor, employee, agent or
representative of another person where such payment or gratuity is in relation to the
business of the employer of the recipient of the payment or gratuity. A gift of any kind is-
considered a gratuity...

(c) A separate record of all payments or gratuities in any amount known to the

member, the employment agreement referred to in paragraph (b) and any
employment compensation paid as a result thereof shall be retamed by the
member for the period specified by SEC Rule 17a-4.

UBS’s “General Supervisory Procedures U.S. Equltles” and multiple “Compliance

Bulletins” state in relevant part:

Gifts to clients in recognition of births, illnesses or funerals may be provided but are
covered by the $100 per-person, per year gift limits, and must be pre-approved by the
Line Manager. If an employee has a personal relationship with a client, any other
personal gifts that the employee may give to them... may not be expensed, and should be
consistent in value with gifts they customarily give to personal friends, to avoid the
appearance of impropriety. '

Thé NASD has interpreted Rule 3060 to apply to providing a recipient v;rith a financial
arrangement that is guaranteed té make money for the recipieﬁt, such as an arrangement
wherc'the recipient was given tﬁe opﬁortuﬂity tc; participate in the upside of hot Initial
Public Offerings, |

By analogy, the provision of free office space and loans at below market rates are gifts or -

gratuities.
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230.

231.

232.

233,

234.

By providing office épace to multiple Hedge Fund Advisefs, each with discounts valued
at more than $1,000.00 below what it paid, UBS violated NAVSD Rule 3060 and therefore
engaged in dishonest and unethical practices in violation of §204(a)(2)}(G) of the Act.

By providing the value of discounts on office space to Hedge Fund Advisers e_lnd their
owners with Vaiues greater than $100.00, UBS violated. NASD Rulé 3060 and therefore
engaged in dishonest and unethical practices in violation of §204(a)(2)}(G) of the Act.

By providing millions of dollars of loans to a Hedge Fund Adviser, priced well below

market rates, and‘_valued at more than $100.00, UBS violated NASD Rule 3060 and

therefore engaged in dishonest and unethical practices in violation of §204(a)(2)(G) of

the Act,
By providing millions of dollars of loans to the principals of a Hedge Fund Adviser, -

prich well below market rates, and valued at more than $100.00, UBS violated NASD

-Rule 3060 and therefore engaged in dishonest and unethical practices in violation of

§204(a)(2)(G) of the Act.
By providing gifts to clients valued at more than $100.00, UBS violated NASD Rule
3060 and therefore engaged in dishonest and unethical practices in violation of

§204(a)(2)(G) of the Act.

By providing tickets to sporting events or entertainment events to clients valued at more

than $100.00, even though no UBS employee accompanied those clients to the events,
UBS violated NASD Rule 3060 and therefore engaged in dishonest.and unethical

préctices in violation of §204(a)}(2)(G) of the Act.
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: Books and Records Violations

235.

236.

237.

238.

- 239.

240.

In addition to violating the gift and gratuity-giving requirements of 3060(a) as described

- above, UBS has violated the recordkeeping requirements of NASD Rule 3060(c).

Section 203 of the Act, Post-Registration Provisions, states in relevant part:

- (a) Every registered broker-dealer and investment adviser shall make and keep such

accounts, correspondence, memoranda, papers, books and other records as the secretary
by rule prescribes. All records so required shall be preserved for three years unless the
secretary by rule prescribes otherwise for particular types of records.

Title 950 of the Regulations, Section 12.203: Post Registration Réquirements, states in

" relevant part:

~ (2) Record Keeping Requirements. Each broker-dealer shall maintain the fol]owing

records:... (c) All records required to be maintained by any SRO or national exchange of
which the broker-dealer is a member.

In its Notice to Members 06-69 (December 2006), the NASD provided the following
guidance with regard to supervision and recordkéeping:
Rule 3060 requires separate recordkeeping: of gifts aﬁd gratuities. Rule 3010 requires a

firm to have a supervisory system reasonably designed to achieve compliance with Rule
3060. In order to meet these standards, firms are required to have systems and

- procedures reasonably designed to ensure that gifis in relation to the business of the

employer of the recipient given by the firm and its associated persons to employees of
clients of the firm are (i) reported to the firm, (ii) reviewed for compliance with Rule
3060, including aggregation as discussed above, and (iii) maintained in the firm’s
records. . .. :

The report indicated that to comply with NASD Rule 3060, documentation must be easily
accessible and maintained by the firm in a centralized manner.

By failing to maintain a separate record of all payments or gratuities it provides to
persons, principals, proprietors, employees, agents and representatives of another clients

in accordance with NASD Rule 3060, UBS violated NASD Rule 3060 and therefore

engaged in dishonest and unethical practices in violation of §204(a)(2)(G) of the Act.
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242.

243.

By -failing to provide documents demonstrating an aggregation of gifts or entertainment
by 'récipient, UBS violated NASD Rule 3060 and thcrc.forc engaged in dishonest and
unethical practices in violation of §204(a)(2}(G) of the Act.

By failing to i)rovide reports that indicate UBS differentiates between gifts and
entertainment in its record kéeping system, UBS violated NASD Ruie_ 3060 and therefore
engaged in dishonest and unethical practices in violation of §204(a)(2)(G) of the Act.

By failing to maintain the records required by NASD Rﬁle 3060 and thus by Title 950 of

the Regulations,-Section 12.203(2)(c), UBS violated §203 of the Act.

Failure to Supervise

244.  NASD Rule 3010, Supervision, reads in relevant part:

~ 245,

246.

(a) supervisory system: Each. member shall establish and maintain a system to supervise
- the activities of each registered representative, registered principal, and other associated

person that is reasonably. designed to achieve compliance with applicable securities laws
and regulations, and with applicable NASD Rules. Final responsibility for proper
supervision shall rest with the member. .. '

By failing'to assess whether gifts and gratuities provided by its registered agents to -

Hedge Fund Advisers and the individual‘ principals of Hedge Fund Advisers (i) are |
consistent with regulétory requirements, (ii) create the potentigl for conflicts of interest,
or (ii_i) are otherwise not in conformity with firms® own policies and procedures, UBS has
failed to -p_roperiy sﬁpervise its agents and therefore violated §204(a)(2)(J) of the Act. .
By failing to assess whether gifts and gratuities provided by its registered agents to
Resident Advisers and the indiyidual princi'pals of Resident Advisers (i) are consistent
with regulatory requirements, (ii) create the po_tcntial fér conflicts of interest, c;r (iii) are

otherwise not in conformity with the firms’ own policies and procedures, UBS violated
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248.

249,

250.

251.

252.

- 253.

NASD Rule 3010 and therefore commit dish(‘)nestrand unethical acts in violation of
§204(a)(2j(G) dfth_e Act.

By failing to police its Code of Business Conduct and Ethics, UBS_hz;s failed to properly
supervise its agents and therefore violated §204(a)(2)(J) of fhe_ Acf.

By failing to police its Code of Business Condul-mt and Ethics, UBS has failed to properly
subérvise its agents and therefore violated NASD Rule 3010 and therefore engaged in

dishonest,and unethical practices in violation of §204(a)(2)(GY of the Act.

By failing to police its own policies and procedures relating to gifts and gratuities, UBS

has failed to properly supervise its agents. Accordingly, UBS violated NASD Rule 3010,
and thcfefo're engaged in dishonest and unethical practices in violation of §204(a)(2)(G)
of the Act. |

By failing to police its own };aolicies and procedures relatiﬁg to gifts and gratuities, UBS
has failed to properly supefvisc its agents and therefore violated §204(a)(2)(J) of the Act.

Because UBS did not establish, maintain or enforce a supervisory system reasonably

designed to achieve compliance with NASD Rule 3060, UBS violated NASD Rule 3-010,

and therefore engaged in dishonest and unethical practices in violation of §204(a)(2)X(G)

of the Act,

Because UBS did not establish, maintain or enforce a supervisory system reasonably

designed to achieve compliance with NASD Rule 3060, UBS has failed to properly
supervise its agents and therefore violated §204(a)(2)(J) of the Act.
' VIL PUBLIC INTEREST

For any and all of the reasons set forth above, it is in the public interest and will protect

~ Massachusetts investors to issue an Order of the Division: 1) requiring Respondent to
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255.

permanently cease and desist from violating the Act and Regulations; 2) censuring
Respondent; 3) requiring Respondent to pay an administrative fine in an amount and upon

such terms as the Director or Hearing Officer may determine; and 4) taking such further

. action as may be deemed just and appropriate by the Director or Hearing Officer for the

protection of investors. |
VIII. STATUTORY BASIS FOR RELIEF
Section 407A(a) of the Act states:

If the secretary determines, after notice and an opportunity for hearing, that any
person has engaged in or is about to engage in any act or practice constituting a

~violation of any provision of this chapter or any rule or order issued there under, he -
" may. order such person to cease and desist from such unlawful act or practice and

may take such affirmative action, including the imposition of an administrative
fine, the issuance of an order for an accounting, disgorgement, or rescission or any
other such relief as in his judgment may be necessary to carry out the purposes of
[the Act]. C ‘

X. RELIEF REQUESTED
Wherefore, the Enforcement Section of the Division requests that the Director or Hearing
Officer take the following action: find as fact the allegations set forth in paragraphs 1 to 220
of the Complaint and issue an Order of the Diviéion:_ 1) requiring Respondent to
permanently cease and desist from violating the Act and Regulations; 2) censuring
Respondent; 3) requiring Respondent to pay an administrative fine in an amount and upon
such terms as the Director or Hearing Officer may determine; and 4) taking such fﬁnher

action as may be deemed just and appropriate by the Director or Hearing Officer for the

protection of investors. -
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ENFORCEMENT SECTION
MASSACHUSETTS SECURITIES DIVISION

By: % ¢ ,
‘ Nathaniel Orenstein, Staff Attorney
Joshua Grinspoon, Staff Attorney

Gina Gombar, Staff Attorney .
Patrick Ahearn, Chief of Enforcement

Massachusetts Securities Division
One Ashburton Place, Room 1701
Boston, Massachusetts 02108

(617) 727-3548

June 27, 2007
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